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ecause the Guiding Principles
on Internal Displacement is a
non-binding instrument deriv-

ing legitimacy from cross-referencing
other international instruments within
the field of human rights, humanitari-
an law and refugee law – there is a
need to understand the value of these
layers of law. In particular, each right
enunciated within the instrument
requires such analysis. I have assess-
ed the rights to property, recourse
(or remedy) and recovery/reparation
(compensation or restitution) in order
to understand whether IDPs actually
have the necessary framework to
assist them regain property upon
return at the end of a war. 

This review highlights a complete
absence of clarity regarding what is
meant by a right to property and to
restitution. There is disagreement
over whether the right to property is
a civil and political right covering reg-
istered property, as opposed to a
socio-economic right applicable to the
customary claims of indigenous peo-
ple/farmers who link the land to their
rights to food, housing, work and the
right to life itself. 

General human rights instruments do
not set forth a right to restitution of
property and the soft law is vague.
There is a lack of clarity between the
layers of hard and soft law which ren-
der the design of protection strategies
complex and leaves open the question
regarding the extent to which IDPs are
actually empowered. The Guiding
Principles grant power of choice over
the form of reparation (which may
either be compensation or restitution,
but without guarantee of getting land
back) to the state. The Principles of
the International Law Association are
unclear. The International Labour
Organisation Convention No. 169
grants choice over form of compensa-
tion to indigenous people. 

Examination of the case law of the
Inter-American Court of Human
Rights reveals how an evolutionary
approach to interpretation of basic
human rights provides a framework
for stimulating change in how states
address responsibilities towards their
citizens. In the Awas Tingi case the
Court consulted members of this
indigenous group of Nicaraguans as
well as anthropologists in order to
understand how to protect their prop-
erty rights. The Court stated that the
tribe’s tie to the land formed the fun-
damental basis of their cultures, their
spiritual life, their integrity and their
economic survival. It reasoned that
the tribe’s relation to the land is "not
merely a matter of possession and
production but a material and spiritu-
al element which they must fully
enjoy, even to preserve their cultural
legacy and transmit it to future gener-
ations." The Court thus elaborated an
evolutionary and contextual approach
to interpretation of the right to prop-
erty empowering indigenous people
by reflecting their own definition of
property. IDPs can draw on this ruling
to assert claims based on recognition
of their customary holdings. 

The Loazya Tamayo Case involved a
Peruvian university professor who
was forcibly detained by the country’s
anti-terrorism police, held incommu-
nicado, raped and tortured. Forced to
abandon her studies, after her release
she moved abroad, remained isolated,
was subject to economic hardship and
suffered physical and psychological
harm. She argued that this trauma
had interfered irreparably with her
‘life’s plan’, the attainment of person-
al, family and professional goals.
Finding in her favour, the Court cited
the emergence of events which "radi-
cally alter the course in which life was
on, introduce new and hostile circum-
stances" and thereby impede personal
development. 

This decision is of direct relevance for
IDPs in Guatemala whose ‘life’s plan’
was in most casess intrinsically tied
to the land which provided them with
nourishment, identity and security.
There is a need for provision of
restitution of property as a way of
restoring IDPs’ ‘life plan’ and recog-
nising the protection continuum
from past acts to present and future
consequences.

The duty of states to guarantee the
right to live in dignity was upheld in
the Villagran Morales case which
involved the killing of five street chil-
dren by the Guatemalan police. The
Court asserted that the State was in
dereliction of its responsibility to
them even before their murder as it
had failed to prevent the children
from living in misery. It called for
recognition of the indivisibility of
socio-economic rights and civil and
political rights in order to enable a
persons to fulfil a ‘life’s plan’. This
decision could also be used in sup-
port of calls for restitution of IDP
property needed to guarantee a basic
standard of living. 

IDP researchers can influence policy
and protection strategies. My work
has helped to:

■ reverse decisions of key agencies
to declare an official ‘end’ to
Guatemala’s ongoing displace-
ment problems

■ get Guatemala onto the Global
IDP Database

■ assist UNDP to work with donors
on how to improve the concilia-
tion agency in Guatemala

■ provide information for reports
issued by the Centre on Housing
Rights and Evictions (COHRE,
www.cohre.org) 

■ stimulate further research on ces-
sation of IDP status.

Hopefully other lawyers will also pur-
sue a multidisciplinary approach to
researching internal displacement
within the field of law in order to help
post-conflict states prevent second-
generation displacement. We need a
new instrument on internal displace-
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ment to be pursued within the UN’s
formal law-making processes which
will serve to recognise the identity of
IDPs (including terms for cessation of
such status) and establish criteria to
comprehensively guarantee the rights
to property restitution as key ele-
ments to attaining human dignity and
assuring equal participation within

society. Finally, we must be aware
that elaboration of emancipatory
norms is meaningless if the structural
context remains unchanged. No pur-
pose is served by giving an IDP the
right to reparation if there is no
effective – and adequately funded –
land distribution and compensation
programme.
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ow can we develop research
problems that are grounded
in the perspectives and expe-

riences of people affected by
displacement but whose findings
remain relevant to policy? In other
words, how do we identify not only
the right solutions but also the right
questions?

An immediate observation is that the
main debate on internal displacement
remains dominated by the actors that
‘invented’ the IDP category in the first
place. Many international actors con-
centrate on sharpening their policy
and legal instruments in a process
that shapes the issue in a particular
fashion that is both selective and
biased. While such efforts must be
acknowledged for their attempt to
provide security and protection, one
problem with the dominant language
of humanitarian and human rights
actors is that it generalises, objectifies
and decontextualises so as to omit
much of the social, cultural and his-
torical circumstances that make
events imaginable and meaningful
to the actors involved. Humanitarian
agencies transform the individual
stories of IDPs into stereotypical
accounts of the ‘typical internally
displaced person’, devoid of his/her
particular history and identity. One
task for the critical researcher is to

reveal and problematise underlying
assumptions such as the following:

IDPs are invariably seen as localised,
a view that is reinforced by their ten-
dency (at least in some places) to flee
and settle in community-based groups
and thus to re-invoke a sense of vil-
lage and community. There are,
however, remarkably few tests of this
assumption or assessments of which
kinds of networks – local, national
and global – that IDPs create and
mobilise in order to rebuild their
livelihoods as IDPs and citizens. 

Most studies evade discussion of the
future and IDPs’ longer-term aspira-
tions. This may partly be explained by
the limited mandate of most organisa-
tions to meet basic needs and not
engage in long-term development.
Clearly agencies’ perspectives are at
odds with how IDPs regard them-
selves and plan their lives. 

Most programmes for IDPs are also
based on the assumption that IDPs
always want to go home (a badly
understood notion in itself). Though
many indeed do want to, we need to
work against standardisation of expe-
riences and the taking for granted of
supposedly ‘universal’ and ‘natural’
strategies.

A second major influence on our way
of thinking about and acting in rela-
tion to IDPs is the project discourse
and practice that inform the work of
humanitarian and development
actors. Projects are taken for granted
as the way to address problems and
needs. However, one concern is that
projects often de-politicise underde-
velopment and convert it into a
technical problem that masks power
relations and patterns of inequality
and exploitation. Another concern is
that the project culture is also a high-
ly bureaucratic one, and when local
organisations (NGOs and community-
based organisations) are selected as
partners for humanitarian agencies
they are altered by the partnership.
Under the guise of ‘capacity building’,
so-called partners and beneficiaries
are involved in a process of bureau-
cratisation where they have to learn
different kinds of accounting, report-
ing, monitoring, evaluation and
regulation. One could of course argue
that this enables people to attract
funding for betterment of their situa-
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As researchers strive to make their work policy-  
relevant, is there a danger that we may inadvertently
adopt the perspectives and language of international
and state actors and disregard the perspectives and
experiences of those people we refer to as the intern-
ally displaced?
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