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Lessons from Australia’s Pacific Solution
Neha Prasad
Nine years after it was first implemented, Australia’s ‘Pacific Solution’ has not proven to
be the promised panacea. Any country or region hoping to emulate the Australian offshore
framework should be wary of its legal, ethical and operational failings.
Asylum seekers, and maritime arrivals in
particular, were a contentious topic in the
period leading up to the 2013 Australian
federal elections. The preceding years had
seen a rise in the number of asylum seekers
arriving by boat and this was used by the
two major political parties as a key electoral
ground, with both parties attempting
to outdo the other in terms of hard-line
policies. Offshore processing was offered
as the ideal deterrence model. The primary
motivation of this process, the country
was told, was to save lives at sea. However,
nine years on many refugees remain in
limbo, living in punitive conditions.
Australia announced its current offshore
processing policy on 19th July 2013. Anyone
arriving in Australia by boat after this
date was to be transferred, processed and
resettled in ‘regional processing countries’
– Nauru and Papua New Guinea (PNG).
Since then, Australia has sent 3,127 people
to Nauru and PNG. As of December 2020,
900 refugees have been resettled in the
US, seven in Cambodia, and 23 in other
countries.1 Forty-seven percent of the initial
population (1,500 individuals) remain in
limbo despite 86.7% of this population
being recognised as refugees.2 Thirteen
people have died. One was murdered.
At least three killed themselves.
By any economic or ethical measure,
this has been an exorbitantly uneconomical
exercise. The Australian government
has spent $7.618 billion on regional
processing since 2013, representing $2.44
million spent for each of the 3,127 people
sent to regional processing countries.3
This is likely to be an underestimate as
it does not include the funding used to
assist with resettlement deals, such as
$40 million in foreign aid for Cambodia,
where seven refugees were resettled.

Externalisation in practice

A key factor that was overlooked in the
embryonic stage of this policy was the
sovereignty of both Papua New Guinea (PNG)
and Nauru. The offshore policy appeared to
ignore the fact that both these countries were
no longer Australian colonies but sovereign
states with their own distinct laws and
procedures. Ninety-seven percent of the land
is held under customary law in PNG4 and
it is extremely difficult to negotiate the sale
of such land. One might have expected this
to have had an impact on decisions around
resettlement of refugees there. In April 2016,
the PNG Supreme Court also ruled that the
detention of asylum seekers on Manus Island
was illegal and unconstitutional.5 While the
Memorandum of Understanding was signed
by the PNG Prime Minister in 2013, the
judiciary – as a separate arm of government
– identified the failings of this detention
policy which had by then been ongoing for
three years. There is speculation that this
reflected shifting public perception in PNG
towards detaining asylum seekers in the
country, with citizens increasingly viewing
it as a blight on their national conscience.
In addition, little attention was paid to the
cultural impact of any potential integration.
Nauru, whose economy is more
reliant on Australia, has been less vocal
in its opposition but has refused to let
anyone stay for longer than five years.6
These complications have led to an
irrational and conflicting treatment of
refugees who, though they have been granted
refugee status, have not been granted any
certainty in terms of permanency, travel
documentation and the prospect of family
reunion. Nine years on, all the refugees
should have been given status, resettled,
and allowed to bring their families to join
them. These are not aspirational standards
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but ones that Australia has committed to
under various conventions and treaties.
By not factoring in the countries’
sovereignty, domestic issues or moral
compass, the Pacific solution has been a shortsighted expensive policy without resolution
in sight.

Improvements and solutions – a matter of
perspective?

The current government in Australia
prides itself on following through on its
convictions, and its adherence to the offshore
processing is credited with ‘stopping the
boats’. It is another matter entirely that the
boats may have also stopped largely due
to Australia’s ‘turn back the boat’ policy
and not just because of offshore processing
alone. Australia’s punishment of those
who seek refuge on its shores runs counter
to evidence of the rich contributions
that refugees make to the social fabric
of Australian communities. A change in
perspective could open alternative pathways
to ensure safe and legal access to Europe
and Australia in humane conditions. This
would help stop asylum seekers from having
to resort to smuggling, reduce fatalities at
sea, and allow for more orderly arrivals.
The status of the remaining offshore
cohort of refugees needs to be resolved
quickly. If bringing them to Australia
entails unacceptable compromises for the
Australian government (unacceptable
because this would necessitate a softening
of the hard-line policies they believe have
‘stopped the boats’), then other options
need to be given genuine consideration.
Every year since 2013 New Zealand has
offered to resettle 150 of these refugees
but Australia has yet to accept the offer.
Solutions may have always been
available closer to home if approached
with a genuine desire for resolution and
commitment to protection obligations as
opposed to punishment. For example, in 2013,
Australia had already excised Christmas
Island from its migration zone. A possible
strategy to allay fears of the mainland being
‘overwhelmed’ by boat arrivals would
have been to hold asylum seekers there to
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be processed. Processing could have been
conducted in a timely manner, from initial
interview to outcome in a few months. If
the expenditure on offshore processing is
anything to go by, the federal coffers have
the resources for dedicated taskforces and for
training staff to enable efficient application
processing. After initial interviews and
recording of biometrics, applicants could
also have been allowed to live in community
detention on Christmas Island while they
wait for their applications to be processed
in order to minimise detention trauma. The
high risk of retraumatising asylum seekers
fleeing oppressive regimes by subjecting
them to high security detention centres is
often overlooked or justified in the name of
national security. A more nuanced approach
is needed and it is possible. Although
community detention is a form of detention
where supervision arrangements would be
in place, asylum seekers are not monitored
by security guards as they would be in ‘held’
detention. Community detention would allow
asylum seekers to experience some semblance
of normality by allowing them independence
in their living space, and movement within
the community. Community detention
also costs less, both financially and in
terms of detainees’ mental health.7
Australia’s offshore policy was set up
to discourage ‘irregular maritime arrivals’
who often arrived without any identity
papers. However, there are enough checks
and balances in Australia’s robust Refugee
Status Determination (RSD) process to
detect inauthentic claims. The process
involves an initial transferee interview,
an RSD interview, provision of biometrics
and access to information sharing
between governments, and not every
application for refugee status is accepted.
Successful applicants could have been
allowed resettlement in Australia, an
island continent capable of accommodating
this. Changes to its humanitarian quota
for each year could have been made to
reflect resettlement levels in order to better
inform budgetary forecasts and resource
allocation for resettlement services.
Arrangements for removal, another part of
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the RSD process, could have been made for
applicants who had exhausted all avenues
of appeal, to avoid indefinite detention.
Australia has followed its current path
to such an extent that for a major party to
suggest alternatives might well be political
suicide. However, alternatives are needed.
Offshore processing and turning the boats
away are not realistic solutions at a time
when the world has the highest number of
refugees ever recorded. Resolution may lie in
less fear-mongering, increased quotas, more
efficient processing and increased diplomacy
to do more to resolve armed conflicts and
prevent the human rights violations that
force people to flee. Deterrence simply shifts
the problem out of sight; it does not offer any
practical solution to address protection needs.
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There is arguably still room for a suite of
measures and approaches that allow Australia
to be in compliance with its Convention
obligations without compromising the
integrity of Australia’s borders.
Neha Prasad Neha.prasad9@gmail.com
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Challenging externalisation: is litigation the answer?
Jessica Marsh
Litigation has achieved some positive results in challenging Australia’s offshore processing
framework but comes with risks.
Since August 2012, more than 4,000 people
attempting to reach Australia by sea have
been subject to offshore processing in
‘regional processing countries’ (RPCs) Nauru
and Papua New Guinea. From July 2013,
Australia’s policy under Operation Sovereign
Borders has barred people arriving by sea
from ever being permanently settled in
Australia. Litigation has become an important
mechanism for holding the government to
account and protecting the rights of people
held offshore,1 as well as ‘transitory persons’
transferred from RPCs to Australia.2

Medevac transfers

In response to a lack of adequate medical
treatment in RPCs, from early 2018 to
March 2019 lawyers made a large volume
of applications in the Federal Court seeking
urgent medical transfers for people (including
many children) from RPCs to Australia. The
underlying claims alleged negligence – that
is, a breach of duty of care – and in each
case the Court granted an ‘interlocutory’

(temporary) injunction based on the risk
of significant injury, ordering that the
individuals in question be transferred to
somewhere they could access treatment
(that is, Australia) pending the hearing of
the substantive negligence claim. As a result
of this innovative strategy and the ensuing
threatened and actual legal action, around 320
people were transferred onshore in 2018–19.3
On 1 March 2019, the Migration
Amendment (Urgent Medical Treatment) Bill
2018 (known as the Medevac Bill) became
law, with the government suffering a historic
defeat, losing the first substantive vote in
the House of Representatives since 1929. The
purpose of the bill was to require that transfer
decisions be based on medical assessments
rather than on opaque bureaucratic processes.
Until its repeal by the government in
December 2019, the Medevac law facilitated
192 medical transfers to Australia without
the need for court injunctions. Following the
repeal, the need for litigation in the face of
government inaction has arisen once again.

